WellnessIQ Client Service Agreement

This WellnessIQ Client Service Agreement (this “Agreement”), effective as of the date of the last signature (the “Effective Date”) on the Order Form, is entered into by and between Wellness IQ, Inc., an Ohio corporation with a mailing address at 6450 Rockside Woods Blvd, Suite 220, Independence, OH 44131 (“WIQ”), and Client (each a “Party” and collectively the “Parties”). For purposes of email communications under this Agreement, WIQ’s email address will be info@wellnessiq.net.

WHEREAS, WIQ has entered into a Distribution Agreement (the “Agreement”) with the Solution Vendor (the “Solution Vendor”) under which WIQ is authorized to sell the Solution Vendor’s wellness platform (the “Platform”) to end-users and provide certain implementation, support and professional services to end-users in connection therewith.

WHEREAS, Client desires to purchase the Platform from WIQ and to retain WIQ to provide certain wellness services to Client as more particularly described herein.

NOW, THEREFORE, WIQ and Client agree as follows:
Retention of the Company
Client hereby retains WIQ to provide to Client the following services (collectively, the “Services”): (i) those services identified and more fully described in Provider Agreement Order Form (“Order Form”) incorporated herein by reference (provided that the parties acknowledge that the services described in the Order Form are illustrative and will not apply in every case), and (ii) miscellaneous services to be provided pursuant to one or more Statements of Work incorporated herein by reference. WIQ hereby agrees to provide, or cause to be provided, such Services on the terms set forth in this Agreement. 
Compensation
Client will compensate WIQ for Services rendered hereunder in accordance with, and as more fully described in, Order Form. In addition, Client must reimburse WIQ for all reasonable and necessary expenses incurred by WIQ in rendering the Services, as more fully described in the Order Form. Unless otherwise indicated in this Agreement, in the Order Form, or in any Statement of Work, Client must pay WIQ any amounts owed within 10 days , or the agreed upon terms, of receipt of WIQ’s invoice therefor, and all balances that remain unpaid more than 10 days, or the agreed upon terms, after the date of invoice will be subject to a finance charge of 1.5% per month until paid in full. Client must pay WIQ’s costs of collection (including reasonable attorneys’ fees) with respect to any delinquent balance. Unless WIQ otherwise agrees, payments must be made in US dollars via electronic funds transfer to an account designated by WIQ.
Client’s Responsibilities
During the term of this Agreement, Client must: 
· Create a supportive, health-promoting environment.
· Establish Senior Level Support for the Platform. Strong senior level leadership is one of the most important characteristics of a successful wellness program.[footnoteRef:2] [2: 1 The Seven Benchmarks of a Successful Wellness program, Wellness Council of America 2006.] 

· Work with WIQ account management contacts to create an annual wellness operating plan.
· Address participant concerns about security and sharing of participant information with WIQ and its vendors (including the Solution Vendor).
· Provide timely and accurate census data. Specifically, Client must from time to time upload to the Solution Vendor’s eligibility portal a file, in a format acceptable to the Solution Vendor, setting forth all Client employees who are eligible to participate in the Platform as of such time (each, an “Eligibility File”). WIQ will not independently verify any data included in any Eligibility File. Client acknowledges that the PEPM fee will continue to apply as to any participant each month until such participant has been identified, in a format and manner acceptable to the Solution Vendor, as a terminated participant in an Eligibility File received by the Solution Vendor at least one week prior to the start of a month. Any changes to census data received less than one week prior to the start of a month may not be reflected in the invoice for PEPM fees for such month. 
Non-Assignment 
Neither party may assign or transfer any interest in this Agreement without the express written consent of the other party.
Governing Law
This Agreement shall be governed by, and construed and enforced in accordance with the laws of the State of Ohio. All disputes arising under this Agreement must be litigated in the state or federal courts located in Cuyahoga County, Ohio, and the Parties consent to the exclusive venue and jurisdiction of such courts.
Notices
Any notice or other communication required or permitted under this Agreement must be in writing (and communication sent via email constitutes communication sent in writing for this purpose), and sent to the parties at their respective addresses or email addresses set forth in the preamble to this Agreement. A notice or other communication under this Agreement will be effective as to a party (i) three business days after being sent certified U.S. mail to the party at its address set forth in the preamble to this Agreement, return receipt requested, postage prepaid; (ii) upon receipt when delivered by hand delivery to the party at its address set forth in the preamble to this Agreement; (iii) when sent, if sent by email to the party at its email address set forth in the preamble to this Agreement (unless the sender receives notice of non-delivery); or (iv) one business day after being sent by reputable overnight courier, charges prepaid, to the party at its address set forth in the preamble to this Agreement. The address or email address of a party may be changed by written notice to the other party in accordance with this paragraph.
Confidentiality and Compliance
WIQ will not use or disclose to any third party any non-public information that Client provides to WIQ, other than for the purpose of performing the Services as contemplated hereby. WIQ will comply with all applicable state and federal privacy laws in connection with the handling and storing of Client’s confidential information. Records that Client provides to WIQ will remain Client’s property and will be returned to Client upon request, but WIQ will have the right to maintain copies for record retention and archival purposes. In addition, WIQ and the Solution Vendor will have the right to use the outcomes and results from the Services in a manner that does not identify the Client or any participant in the Client’s wellness plan. 
WIQ owns and will continue to own all right, title and interest in and to all Proprietary Rights, and nothing herein will be deemed to grant to Client any license or right in or to any Proprietary Rights. Without limiting the foregoing, Client must not copy, distribute, publicly display or create derivative works of the Prepared Materials without WIQ’s prior written permission. Notwithstanding the foregoing, if it should be determined that any Proprietary Rights or supporting documentation constitute a “Work Made for Hire,” Client will and hereby does assign to WIQ for good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, all right, title and interest that it may possess in such Proprietary Rights and the underlying materials and documentation, including all copyright, patent rights and any moral rights thereto and other proprietary rights relating thereto. 
All information provided to Client by WIQ and/or Solution Vendor, including data, recommendations, proposals or reports, is confidential and Client must not disclose such information to any person or use such information other than as contemplated by this Agreement. Given WIQ’s status as a privately held company and its confidentiality agreements currently in place with the Solution Vendor, WIQ considers pages marked in this contract “Confidential” to be trade secret, proprietary or confidential and, therefore, not subject to disclosure under Ohio Revised Code Section 149.43. 
Client agrees to the terms of a Business Associate Agreements with WIQ if WIQ reasonably determines that Client or any of the wellness plans Client sponsors must do so in order to satisfy the requirements of the Health Insurance Portability and Accountability Act (HIPAA), the regulations implementing HIPAA, or any other similar law. 
Client acknowledges that money damages alone may be an inadequate remedy for a breach of this “Confidentiality and Compliance” Section and that WIQ will be entitled, without the necessity of posting a bond, to permanent or temporary injunctive relief, or a temporary restraining order, to prevent an actual or threatened breach thereof. 
For purposes of this Agreement, 
(a) “Confidential Information” means all information, in any format, disclosed by a party or its employees or contractors to the other party, whether in writing, orally, or through visual observation, and whether before, during or after the term of this Agreement, including all products, operations, techniques, strategies, technical data, capabilities, systems, technology, specifications, research and marketing data, marketing and business plans, financial data, and any non-public information of a party whether or not related to this Agreement, and all copies or summaries of any of the foregoing. In the case of WIQ, Confidential Information also includes the Prepared Materials.	
(b) “Prepared Materials” means all PowerPoint presentations, handouts, and any other materials prepared or disseminated by WIQ in connection with performance of the Services (whether in tangible or digital format), together with any and all summaries or copies thereof.
(c) “Proprietary Rights” means (i) the Prepared Materials, (ii) all modifications and improvements to the Prepared Materials, (iii) all servicemarks, trademarks, trade names, trade dress, logos, designs, emblems, slogans, symbols and other commercial indicia used by WIQ at any time, (iv) any and all copyright, patent rights and moral rights to the Prepared Materials and other proprietary rights relating thereto, (v) WIQ’s Confidential Information, and (vi) all goodwill associated with any of the foregoing. 
Statements of Work
Client and WIQ may from time to time agree that WIQ will perform Services outside the scope of the Services originally contemplated under this Agreement as of the Effective Date. Any such agreement for additional Services must be set forth in a Statement of Work. For purposes of this Agreement, “Statement of Work” means a document signed by an authorized representative of Client and WIQ identifying specific Services to be performed by WIQ beyond the Services initially commissioned hereunder as of the Effective Date. A Statement of Work should address the following items: (i) a description of the Services to be provided; (ii) the compensation to be paid and dates of payment; (iii) any assumptions upon which the Statement of Work is based; (iv) if applicable, the estimated delivery schedule of any deliverables; (v) a specific reference to this Agreement; and (vi) any other applicable information.
Representations of the Parties
WIQ represents and warrants to Client that all Services provided to Client hereunder will be performed in a good and workmanlike manner by properly trained resources in accordance with applicable laws. EXCEPT FOR THE LIMITED REPRESENTATIONS AND WARRANTIES SET FORTH IN THE IMMEDIATELY PRECEDING SENTENCE, WIQ MAKES NO REPRESENTATIONS OR WARRANTIES WHATSOEVER WITH RESPECT TO THE SERVICES, AND WIQ DISCLAIMS ALL OTHER WARRANTIES, EXPRESSED OR IMPLIED, INCLUDING ANY IMPLIED WARRANTY OF MERCHANTABILITY, NON-INFRINGEMENT, OR FITNESS FOR A PARTICULAR PURPOSE. CLIENT ACKNOWLEDGES THAT IT IS ENTERING INTO THIS AGREEMENT OF ITS OWN ACCORD, AND THAT IT IS NOT RELYING ON ANY REPRESENTATION, WARRANTY OR OTHER PROVISION NOT EXPRESSLY PROVIDED IN THIS AGREEMENT.
Limitation on Liability
NOTWITHSTANDING ANYTHING IN THIS AGREEMENT OR ANY STATEMENT OF WORK TO THE CONTRARY, IN NO EVENT WILL EITHER PARTY HAVE ANY LIABILITY TO THE OTHER PARTY OR ANY OTHER PARTY FOR ANY LOST OPPORTUNITY OR PROFITS, COSTS OF PROCUREMENT OF SUBSTITUTE GOODS OR SERVICES, OR FOR ANY INDIRECT, INCIDENTAL, CONSEQUENTIAL, PUNITIVE, EXEMPLARY OR SPECIAL DAMAGES SUSTAINED BY THAT PARTY AND ARISING OUT OF OR RELATED TO THIS AGREEMENT, UNDER ANY CAUSE OF ACTION OR THEORY OF LIABILITY (INCLUDING NEGLIGENCE), AND WHETHER OR NOT SUCH PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. THESE LIMITATIONS WILL APPLY NOTWITHSTANDING ANY FAILURE OF ESSENTIAL PURPOSE OF ANY LIMITED REMEDY PROVIDED IN THIS AGREEMENT. UNDER NO CIRCUMSTANCE WILL WIQ’S LIABILITY UNDER THIS AGREEMENT EXCEED THE AGGREGATE FEES PAID BY CLIENT TO WIQ UNDER THIS AGREEMENT DURING THE 12-MONTH PERIOD PRECEDING THE OCCURRENCE OF THE EVENT GIVING RISE TO SUCH LIABILITY.
Entire Agreement
The provisions of this Agreement, the Exhibits, and all Statements of Work and Amendments in connection herewith constitute the entire agreement between the parties relating to their subject matter and supersede all prior agreements, oral or written, and all other communications relating to that subject matter. This Agreement and any Statement of Work or Amendment may only be amended in a writing signed by both parties. 
Termination
(a) Termination for Convenience. Terminations will only be honored at renewal periods with a written 90-day notice. Either the Client or WIQ may terminate this Agreement or any Statement of Work that has not been completed, without cause, by giving written notice 90 days prior to the annual program start date. The 90 days must encompass three full calendar months (eg notice received on any date other than the first of the month would include the days remaining in the current month plus three full calendar months). In the case of Client, the period beginning on the date on which Client delivers to WIQ notice of termination of convenience under this paragraph (b) and continuing until the end of the third full calendar month thereafter is referred to herein as the “Transition Period.”
(b) Termination for Cause. If a party breaches any material provision or requirement of this Agreement (including any Statement of Work), the non-breaching party may terminate this Agreement or the affected Statement of Work by giving 30 days’ written notice of termination to the other party, except that such a termination will not take effect if the breaching party cures the applicable breach to the non-breaching party’s reasonable satisfaction before the end of such 30-day period, if then subject to cure. In addition, if Client fails to pay WIQ for the Services as payment becomes due, or if Client is not otherwise able to make payment to WIQ, WIQ may suspend its performance under this Agreement and any Statement of Work pending receipt of payment, or WIQ may terminate this Agreement or any Statement of Work by giving 30 days’ written notice of termination, except that such a termination will not take effect if Client pays all outstanding invoices before the end of such 30-day period. The right to terminate described in this paragraph will be in addition to any other remedies the non-breaching party may have at law, in equity, or otherwise.
(c) Immediate Termination. A party may terminate this Agreement or any Statement of Work immediately by giving written notice to the other party: (i) if such other party makes an assignment for the benefit of creditors, becomes unable to pay its debts as they become due, dissolves or liquidates, or files a voluntary petition in bankruptcy or a similar proceeding; (ii) if an involuntary petition in bankruptcy or a similar proceeding is filed against that other party and is not stayed or dismissed within 60 days; (iii) if a receiver is appointed for all or substantially all of such other party’s assets; or (iv) if execution is made on all or substantially all of such other party’s assets.
(d) Payments Upon Termination. Upon the effective date of a termination of this Agreement, WIQ, with respect to any Statement of Work that is not then completed, will inform Client of the extent to which WIQ’s performance is completed through such date. WIQ will be entitled, in the event of any termination, to be paid for Services performed through the date of termination and to be paid any other amount WIQ’s right to which has vested prior to termination in accordance with the Order Form, if applicable. In addition, if this Agreement is terminated by Client for convenience under paragraph (b) above, WIQ will be entitled to receive payment of the PEPM fee described in the Order Form for the entire Transition Period based on the most recent Eligibility File and the most recent invoice used for the purpose of such fee. Client must pay such amount in full within 45 days after giving notice of termination for convenience. Any failure to make such payment may result in the suspension of participant access to the Platform during the Transition Period.
(e) Other Effects of Termination. Upon termination of this Agreement, no additional work will be performed by WIQ on behalf of Client. If a Statement of Work is terminated but this Agreement or one or more other Statements of Work remain in effect and are not also terminated, this Agreement and such other Statements of Work will remain in effect until this Agreement or such other Statements of Work are terminated or performance thereunder is completed. In addition, the parties’ rights and obligations under this Agreement under the “Confidentiality and Compliance,” Representations of the Parties,” “Limitation on Liability,” “Term and Termination,” and “Indemnification” Sections of this Agreement will continue in effect following any termination of this Agreement and as to any terminated Statement of Work.
Indemnification
(a) WIQ will, at its expense, protect, defend, indemnify and hold Client harmless and pay all damages, costs or expenses incurred by Client arising from (i) any breach by WIQ of any representation or warranty or other provision of this Agreement, or (ii) the reckless act or omission of WIQ in the performance of the Services, except to the extent directly or indirectly arising from or related to the acts or omissions of Client or its employees or agents.
(b) Client will, at its expense, protect, defend, indemnify and hold WIQ harmless and pay all damages costs or expenses incurred by WIQ arising from (i) any breach by Client of any representation or warranty or other provision of this Agreement, (ii) the reckless act or omission of Client or its employees or agents except to the extent directly or indirectly arising from or related to the gross negligence or willful misconduct of WIQ or its employees or agents, or (iii) any act or omission by Client or its employees or agents that results in WIQ breaching any obligation owed to the Solution Provider under the terms of the WellRight Agreement.
Force Majeure 
Neither party will be liable for failure to fulfill its obligations hereunder (other than a failure to pay money) if that failure is caused, directly or indirectly, by flood, communications failure, extreme weather, fire, mud slide, earthquake, or other natural calamity, riots, civil disorders, rebellions or revolutions, acts of governmental agencies, quarantines, embargoes, malicious acts of third parties, labor disputes affecting vendors or authorized subcontractors and other events for which the party claiming force majeure is not responsible. 
Waivers
The failure of either party to insist on strict compliance with this Agreement, or to exercise any rights, hereunder shall not be construed as a waiver of any of the rights or privileges contained herein. No waiver of any of the provisions of this Agreement will be effective unless it is made in a writing that refers to the provisions so waived and is executed by an authorized representative of the party waiving its rights. 
Independent Contractor
Each Client and WIQ is and will remain an independent contractor with respect to all performance rendered under this Agreement. Neither Client nor its employees will be considered an employee or agent of WIQ for any purpose. Except as expressly provided in this Agreement, neither party will have the authority to bind or make commitments on behalf of the other party for any purpose, and neither will hold itself out as having such authority.
Severability 
If any provision of this Agreement is held by a court of competent jurisdiction to be unenforceable or contrary to law, it will be modified where practicable to the extent necessary so as to be enforceable (giving effect to the intention of the parties) and the remaining provisions of this Agreement will not be affected.
Interpretation
Where permitted by the context, each pronoun used in this Agreement includes all genders and both singular and plural, and each noun used in this Agreement includes both singular and plural. The use of the word “including” in this Agreement is meant to be illustrative and not exhaustive, so that it means including without limitation the items following. If there is an inconsistency between the terms of this Agreement and the terms of a Statement of Work, the terms of the applicable Statement of Work will govern and control.
Counterparts
This Agreement may be executed in any number of counterparts, and by either party on separate counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same instrument. Fax and Adobe PDF signatures shall be deemed the same as original signatures. This Agreement is not binding until executed by both parties hereto.
Facsimile/Electronic Signatures 
By entering into this Agreement WIQ agrees on behalf of the contracting or submitting business entity, its officers, employees, subcontractors, agents or assigns, to conduct this transaction by electronic means by agreeing that all documents requiring Client signatures may be executed by electronic means, and that the electronic signatures affixed by Client to said documents shall have the same legal effect as if that signature was manually affixed to a paper version of the document. WIQ also agrees on behalf of the aforementioned entities and persons to be bound by the provisions of Chapter 1306 of the Ohio Revised Code as it pertains to electronic transaction.
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